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NMOBHOBAXEHHA royioBYKOYOIo AK KEPYHO4YOI o
B CYOOBOMY NMPOBAMXEHHI NEPLIOT IHCTAHUII KPI3b MPU3MY
KPUMIHAJIBHOI'O NMPOLECYAJIbHOIO 3AKOHOAOABCTBA

Nambyubka T. O.,
acriipaHmka KagheOdpu KpuMiHasibHO20 rpoyecy
HauioHarnbHoi akademii eHympiwHix cripas

CTtaTTio NPUCBAYEHO PO3rNsAdy MOBHOBaXEHb TOMOBYKOYOro Cyahdi SiK Kepyl4voro B CYOOBOMY
NPOBaMPKEHHI NEPLUOI iIHCTaHLT Kpi3b MPM3MY KpMMiHAINbHOIo NpoLecyarnbHOro 3akoHoAaBCcTBa. 34iMCHEHO
HayKOBO-MPaBOBWUM aHarni3 YMHHMX HOPMATMBHO-MPaBOBMX aKTiB Ta HayKOBO-TEOPETMYHMX xepen i3
0aHOro MUTaHHSA. YCTaHOBIMEHO, LIO Hi 3aKOHOAABCTBO, Hi MpaBOBa AOKTPWMHA HE HABOAWUTb BU3HAYEHHS
TEPMIHOMOHATTS «MOBHOBaXXEHHSI rOfTIOBYOYOro B CYA0BOMY MPOBaKEHHI NEePLUOT iHCTaHLIT».

3a pesynbrataMu BUBYEHHSI OOKTPUHANbHMX | HOpMaTUBHUX [xepen cOpMOBaHO aBTOPCbKE
TPaKkTyBaHHs MOBHOBAaXXEHb TOIIOBYHOYOr0 B CYAOBOMY MNPOBaKEHHI MepLlloi iHCTaHuil, nig sKum
NMPOMNOHYETBLCA PO3YMITW 3aKpinneHi y KpUMiHanbHOMY npouecyanbHOMY 3aKOHOA4AaBCTBI MPaBOMOYHOCTI
roroByYOro, WO 3abe3neyyloTb peani3adilo BU3HaYeHOro NpeamMeToM BifJaHHS rofloByHHOro obcsary 1oro
OYHKLIW, Uinen Ta 3aBgaHb y KpUMiHaNbLHOMY NPOBagXeHHI B paoOHHOMY, PaiOHHOMY B MICTi, MiCbKOMY
Y MiCbKpPaMOHHOMY CyAi, sike BKIoYae MNigroToBYe CyaoBe MPOBAaMXKEHHS, CYLOBUA PO3IMsag, yXBareHHs
Ta NPOroroLIEHHSA CyA0BOIO PiLLEHHS.

BcTaHOBNeHO HaaMipHY pO3MOPOLUEHICTb MOBHOBAaXEHb FOMOBYKOYOr0 B TeKCTi KpumiHanbHoOro
npoLecyanbHOro Koaekcy YKpaiHu, BUSIBNIEHO HEQOCTATHICTb iX nepeniky. HaronowyeTtbcs Ha HeoOXigHOCTI
cucTeMaTmsauil Ta posLMpeHHs nepeniky NOBHOBaXKEHb FOMOBYOHOrO B CY4OBOMY MPOBaKEHHI nepLuoi
iHCTaHUjii. 3okpema, 3anponoHOBaHO CUCTEMATN3YBaTV MOBHOBAXXEHHSI FOfIOBYOYOTrO B CyA0BOMY NPOBAKEHHI
nepLUoi IHCTaHLii, BU3HaumBLLM iX y KpuMiHanbHOMY npouecyanbsHOMY KOOEKC OKpEMOLKO CTaTTelo.

3anponoHoBaHO HaJaTK rofloByHOHOMY KOMIMIIEKC KOHTPOIHOKYUX NMOBHOBaXEHb CTOCOBHO aKTUBHOT
noauuii 3axucty Ta nepegbadntn y cknagi npouecyanbHOro CTaTyCy FOMOBYHOYOIO Yy KpPUMiHANbHOMY
NPOoBaKEHHI BigNOBiganNbHICTL rONOBYOYOro 3a NacuMBHOroO aasokaTta. [ouinbHICTb TakMx HOBOBBEAEHb
MpOiNCTPOBaHO Ha NpuKagax NpakTukn €BpPONercbKOro cyay 3 npas MOOUHN.

KnroyoBi cnoBa: MOBHOBaXeHHS rOMOBYOYOro, CyAoBe NPOBaKEHHS, Cyd NepLloi iHCTaHUil,
KpuMiHanbHun npolecyansHuii kogekc YkpaiHn, €B8ponencbkunin cya 3 npas MoaNHU.

MocTtaHoBKa npo6nemu. Baxnuea npouecyansHa ponb Yy Cy4OBOMY NPOBAXEHHI BITYN3HAHUM
3aKoHOAaBLEM BidBedeHa ronosytoyomy. BogHouyac Ha migcTasi AaHuX, OTpPUMaHKX y pe3ynbsraTti cUMcTem-
HOro aHanidy cyyacHoi kogudikauii KpMiHanbHUX NpouecyanbHUX HOPM, OXOAMMO BUCHOBKY, LUO HUHI
YnHHa pegakuis KpumiHaneHoro npouecyarnbHoro kogekcy (gani — KINK) YkpaiHu He MicTUTb oKpeMoi cTaTTi,
NPUCBSIYEHOI MOBHOBAXXEHHSIM rOSfTIOBYHOHOrO B CYyL0BOMY NPOBAXKEHHI NepLUOi iHCTaHLuil. He HaBoguTb BIT-
UYM3HSIHUI 3aKoHoAaBeLb i AediHiLii TepMiHa «MTOBHOBaXXEHHS FONOBYOYOro B CyOBOMY MPOBaKEHHI nep-
LIOT iHCTaHLiT».

[MoBHOBaXXEHHSI rOfTIOBYOYOIO y CyA0OBOMY NPOBaAXEHHI NepLUOl iHCTaHUIT, BUBYaloYM iHLWI, NOB’A3aHi
3 HUM Temu, posrngganu: M. Wesuyk, C. BypmaruH, B. BanHsipyk, C. Kisanos, C. MiweHko, B. 3axapuyeHko,
O. AueHko, J1. BapTawyk Ta iH.

BogHovac HayKoBO-TEOPETMYHMIA aHani3 onybnikoBaHMX Ha CbOrodHi HayKOBMX OOCHIMKEHb AaE
3MOry LiATU BUCHOBKY NMPO Te, WO Yy NPaBOBil JOKTPUHI BiACYTHi pob0TK, cneuianbHO NpUCBSAYEHi A0CHi-
[PKEHHIO MOBHOBaXEHb rONOBYOYOro B CY4OBOMY NPOBaXeHHi nepLuoi iHcTaHuii. [laHe nuTaHHs Bce Lie
3anULIAETbCA MarnoBuBYEHUM. BigcyTHE 1 AOKTpMHaNbHE BU3HAYEHHS TEPMIHOMOHATTS «MOBHOBAXEHHS
ronoBYYOro B CyA0BOMY MPOBaKEHHI NEePLUOT iHCTaHLIT».

MeTta ctatTi — Ha OCHOBi aHanidy pesynbraTiB 3aranbHOTEOPETUYHMX Ta ranyseBnx OOCHiIKEHb
Cy4YacHOro CTaHy MpaBOBOIO PEryrniioBaHHS MOBHOBaXKEHb FONOBYOYOIro B CYAOBOMY MPOBaKEHHI nep-
LIOT IHCTaHUii BUSIBUTK HasiBHi Npobnemu, 3okpema NOoHATIMHOIO Ta TEPMIHOMOTMYHOIO XapakTepy, a Takox
3anponoHyBaTh HaNPAMK X BUPILLEHHS, WO A4acTb 3MOry BOOCKOHANUTU HUHI YMHHE KpUMiHanbHe npoLe-
cyanbHe 3aKOHOA4aBCTBO Ta NPAKTMKY MOro 3aCTOCyBaHHS.
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Buknag ocHoBHOro marepiany. CyTHICTb kaTeropii « MOBHOBa)XEHHS! FOfTOBYHOHOro B CyJOBOMY Mpo-
Ba>KEHHI NepLUOoi iHCTaHUii» AOLUiNbHO po3rnsaaTt Kpisb Npu3my i TpMenemMeHTHOI CTPYKTypu 3a popmy-
11010 «MOBHOBAaXKEHHS rOfIOBYHOHOTO» + «Cy0BE MPOBaKEHHS» + «MepLUa iHCTaHLis».

Bepyun 3a ocHoBY 3anponoHoBaHy dhopmyny, Hacamnepes HeobXiAHO 3a3Ha4YMTK, WO B PO3KPUTTI
3MICTY NOHATTSA «NOBHOBAXEHHSA» HAaYKOBLi He 3MOrMnu AiNTK ogHOCTanHOCTI. AHani3 HayKoBOI niTepaTypu
3 gaHoi npobnemu gae 3amory BUAGINUTK gk MiHiMym aBa nigxogu. NpeactaBHMKM NeEpLUIOro BBaXaroTb, LLO
NMOBHOBaXEHHS — Lie CYKYMHICTb NpaB i 000B’A3KiB AepKaBHMUX OpraHiB i (POMaAChbKMX OpraHisauin, a Takox
NMocafoBMX Ta iHLIMX OCiD, 3aKpinieHx 3a HAMK y BCTAHOBIIEHOMY 3aKOHOAABCTBOM MOPSAKY AMst BUKO-
HaHHSA NOKNaAeHnX Ha HUX dyHKLUiN [3, c. 639]. MNpeacTaBHWKM APYroro — Lo NOBHOBAaXEHHS BApTO PO3rns-
4aTtun 9K NpaBo, HaJaHe KOMy-Hebyab Ans 34iMCHEHHST YOrocb, KOMMETEHLiH0, JOPYYeHHs [8, c. 469].

Ha Hawy gymky, 6inbll Boanum BuaaeTbCAa NEpLUUN i3 BULLIEHABEAEHMX NigxoAis. Kepytoumch Takumm
BMCHOBKaMM, MPOMOHYEMO MOBHOBaXXEHHSI FONTOBYHOYOIO Yy KPUMiHANbHOMY MPOBa[XXEHHI TpakTyBaTh SK
3aKpinneHi y kpuMiHanbHOMY npoLecyanbHOMY 3aKOHOL4ABCTBI MPaBOMOYHOCTI FOfTOBYHOYOrO, L0 3abe3ne-
Yyl0Tb peanisauito BU3HaYeHOro NPeAMETOM BifaHHS rornoByo4oro obcsry Noro yHKLin.

LLlo >k cToCcyeTbCH TEPMIHIB «CyQ0BE NPOBAMXXEHHA» Ta «nepLua iHCTaHLig», TO BUYEpnHi 1X Trnyma-
YeHHsA HaBegeHo y KIK Ykpainu. Tak, 3okpema, cygose nposagxeHHs 3a KINK Ykpainu — ue kpumiHanbHe
NpoBaKEHHSA B CyAi NepLloi iHCTaHLUIl, sike BKMoYae NigrotoBye cyaoBe MPOBaKEHHS, CyOOBUA pO3rnss
i yXBaneHHs Ta NPOrosioleHHsI CYAOBOro pilleHHsl. A Cyd NepLuoi iHCcTaHuii, 3rigHo 3 n. 22 4.1 ¢t .3 KK
YKpaiHu, — ue panoHHUIA, PANOHHUIA Yy MICTi, MICbKUIA Ta MICbKPANOHHWUIA CyA, SKUA Mae NpaBo yXBanuTu
BMPOK abo NMOCTaHOBMTU yxBany MPO 3aKpUTTS KPMMiHaNbHOIO MPOBAMKEHHS, a TakoxX Buwun aHTukopyn-
LiMHWA cya Y KpUMiHANbHUX NPOBaXXEeHHSAX LWOAO 3MOYUHIB, BiAHECEHUX OO0 NOoro nigcyaHocTi umm Koaek-
coM, anensuinHui cyg y Bunagky, nepegbaveHomy KIK [6]. 3Biacu Bunnmsae, WO Nig NOBHOBaXXEHHAMU
ronoByYOro B Cy4OBOMY MPOBaXXEHHI MepLUOoi iHCTaHUil BapTo pPO3yMiTU MOBHOBAXEHHS rOfOBYHYOrO
Y KpUMiHanNsHOMYy MpPOBaKeHHi B PanoHHOMY, panoHHOMY B MICTi, MICbKOMY 4/ MiCbKpanoHHOMY cyai,
a Takox Buwiomy aHTUKOPYNUINHOMY Cydi Y KpUMIHANbHUX NPOBaMXXEHHAX LWOoA0 3M04MHIB, BigHECEHNX A0
noro nigcygHocTi, anensauinHomy cygi y Bunagky, nepegbadeHomy KIK, ske Bkniodae nigrotoede cyqose
NPOBaXXEHHS, CYOOBUIA PO3IsA, yXBaneHHs Ta MPOroSIOWEHHST CY4OBOIO PilLlEHHS.

Ha niacTtaBi oTpMMaHux gaHux OXo4UMO BUCHOBKY, LLO Mif NOBHOBAXXEHHSIMW FOfTIOBYHOHOro B Cy0-
BOMY MPOBaPKEHHI NepLlol iHCTaHUIT cnif po3yMmiTu 3akpinneHi y KpyMiHanbHOMY npoLecyanbHOMY 3aKo-
HOOABCTBI MPaBOMOYHOCTI FONTOBYHOYOTO, LLIO 3a0e3neyytoThb pearnisailo BU3Ha4eHOoro npeamMeToM BigaHHS
ronoBy4oro obcsAry moro oyHKLIN, Linern Ta 3aBgaHb Y KpUMiHaNbLHOMY NPOBaMKEHHI B paOHHOMY, pafioH-
HOMY B MICTi, MICbKOMY Y/ MiCbKParOHHOMY CyAi, @ TaKoX BULLIOMY aHTUKOPYNUINHOMY Cyai Y KpUMiHaNbHNX
NPOBAMKEHHAX LLOAO 3MOYMHIB, BigHECEHUX 40 NOro NiACyaHOCTI, anensuinHomy cydi y Bunagky, nepenbda-
yeHomy KTK, ske Bkrovae nigrotoB4ye cygoBe NPOBAIKEHHS, CyAOBUIA PO3rMsg, YXBaNeHHs Ta Npororo-
LLIEHHS CYAOBOrO PilLEHHS.

3 aHani3y 3akoHoaB4MX NONOXeHb, po3mMilieHux y KMNK YkpaiHn, MoxHa BUOKpEMUTM Taki MOBHOBa-
YKEHHS1 rOfIOBYHYOro B Cy4OBOMY NPOBaMKEHHI NepLloi iHCTaHUil:

— Kepye nepebirom cyaoBoro 3acifaHHs, 3abesnevye goaep>kaHHA NOCNIAOBHOCTI Ta NOPSAAKY BYN-
HEHHs1 npouecyarnbHUX Aii, 30iIMCHEHHS YYaCHUKaMM KPUMIHANbHOro NpoBaaXeHHs IXHIX npouecyanbHuX
npas i BUKOHAHHA HUMK 0BOB’A3KIB, CNPSIMOBYE CyA0OBUI PO3rNsaA Ha 3abe3neveHHs 3’AcyBaHHS BCiX 0bcTa-
BVH KPMMiHanbHOro NpOBaXXeHHS, YCyBatO4M i3 Cy[OBOro po3rnsaay BCe, WO HE Ma€e 3HAYEHHs1 ANs KpUMi-
HanNbHOIo NPOBAPKEHHS; BXMBAE HEOOXiaHMX 3axofiB Onsi 3abe3nevyeHHs B CyqOBOMY 3acifaHHi Hanex-
Horo nopsaky (cT. 321);

— y NpuU3HaYeHu A58 CyaoBOro po3rfsiagy Yac BigKpvBae CydoBe 3acidaHHS M Oronowye posrmsg
BiNOBIOHOIO KPUMiHANBHOIO NPoBaaXeHHst (4. 1 cT. 342);

— ororowye cknag cyay, Npi3BuLLEe 3anacHoro cyaai, SKWo BiH NpM3HaYeHun, NpissumLla NpoKypopa,
noTepninoro, UMBINbLHOIO No3mBaya, 0OBMHYBAYE€HOrO, 3aXMCHMKA, UUBINbHOMO Bignosigava, NpeacTaBHU-
KiB Ta 3aKOHHMX MpeacTaBHWKIB, Nepeknagaya, ekcnepra, creuianicra, cekpetaps CyAOBOro 3acifaHHs,
PO3’SICHIOE y4acHUKaM Cy4oBOro NpoBaXeHHS NPaBo BiABOAY i 3'ICOBYE, Y 3asBMSAIOTb BOHU KOMY-HEOyab
BiABia (4. 1 cT. 344);

— micng oronolweHHs 06BMHYBa4YeHHS BCTAHOBMOE 0coby 0O6BMHYBa4YE€HOro, 3'1COBYHOYM AOrO Mpis-
BULLE, iM'A, N0 6aTbKOBI, MiCLe | AaTy HAPOAXKEHHS!, MiCLIEe NPOXUBAHHS, 3aHATTS Ta CIMEMHUN CTaH, po3’sac-
HIOE NOMY CyTb OOBUHYBAYEHHS i 3aNnTYE, UM 3pO3yMirie BOHO MOMY, Y/ BU3HAE BiH cebe BUHHUM i un Baxae
[aBaTu NoKa3aHHs. AKWOo 06BMHYBaYEeHMX AEKiNbKa, ronoByYMIA 30iACHIOE 3a3HaYeHi ail WOAO KOXHOro
3 HUX (4. 1 cT. 348);

—  SKWO Y KpMMiHanbHOMY MPOBaMKEHi Npen’IBMeHO LMBINbHUI NO30B — 3anuTye 00BMHYBAYEHOTO,
LMBINbHOrO Bignosigava, Yn BU3HAKOTb BOHM NMO30B (4. 2 cT. 348);

— HaJae CTOPOHi OOBMHYBA4YeHHS Ta CTOPOHI 3axUCTy MpaBO MPOrosIoCUTU BCTYMHI MPOMOBU
(4. 1 cT. 349);
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— nepepn AOMUTOM CBiKa BCTAHOBIIKE BiAOMOCTI Mpo Moro ocoby Ta 3'siCOBYE CTOCYHKM CBifka
3 06BUHYBaYeHUM | NOTEPNINMM; 3’ACOBYE, Y OTPMMAB CBIAOK NamM’aATKy Npo npasa 1 060B’A3KM CBigKa, Ymn
3p03yMifli BOHW NOMY, 32 HEODBXIOHOCTI PO3'ACHIOE X, @ TAKOX 3'ACOBYE, YN HE BiAMOBMSETLCH BiH i3 MiacTas,
BCcTaHoBneHux Kogekcom, Big AaBaHHSA NoKasaHb, i nonepeaxae noro Npo KpUMiHanbHy BignoBsiganbHICTb
3a BiAMOBY Bif, JaBaHHs Noka3aHb Ta 3aBiAOMO HeMpaBAMBi NokasaHHA (4. 1 cT. 352);

— nNpvBOAMUTbL CBigKa Ao npucsru (4. 2 cT. 352);

— nepeg AonMTOM NOTEPNINoro BCTAHOBIIOE BiOMOCTI MPO NOro 0coby Ta 3’ACOBYE CTOCYHKM NOTep-
ninioro 3 06BMHYBa4YeHUM; 3’ICOBYE, Y/ OTPMMAB NOTEPNINUIA NaMm’aTKy Npo npasa 1 060B’sA3kM NOTEPMINoro,
YK 3pO3yMini BOHM MOMY, Y pasi HEOBXiOHOCTI PO3’ACHIOE iX, @ TaKOX nonepeaxae Noro Npo KpMMiHanbHy
Bi4MNOBIganNbHICTE 3a 3aBi4OMO HenpaBamBi NokasaHHs (4. 1 cT. 353) Touo.

Tak, NPaBOMOYHICTb KepyBaHHsI nepebirom CygoBOro 3acifaHHst N YCYHEHHSs i3 CyQoBOro posrnsagy
BCbOTO, L0 HE Ma€ 3HAYeHHs ANA KpMMiIHanNbHOro NpoBafXeHHsi, nepenbadeHa y ct. 321 KIK YkpaiHw,
HaJae rornoByl4HOMY Cyadi MPaBO 3HIMAaTK 3anuMTaHHS YYacHWKIB CyAOBOro po3rnsgy, SKWO BOHM CNPsSIMO-
BaHi Ha gocnigpkeHHa obCTaBuWH, SIKi BXXe OOCTaTHbO 3'1COBaHi, abo SABHO BMXOOATb 3@ MeXi KpuMiHanb-
HOro NpoBaXXeHHS. [10 TOro X rofioByYMIA YNOBHOBaXXEHU HaaBaTu BKa3iBKU CYJOBOMY pO3MNOPSOHUKY
LoOo opraHisauii MigrotToBKM 3any CyQoBOro 3acigaHHA A0 CNyxaHHs B HbOMY crpasu, 3abesneveHHs
JoaepxxaHHa ocobamu, Siki € B Cyfi, BCTAHOBMEHUX NPaBUI Ta iHLWIMX 3aX04iB, CNPSMOBAHNX HA CMPUSHHS
BE[EHHIO CyAOBOro 3acigaHHs [9] Towo. ToOTo Ae-hakTo ronoByUniA CygoBOro NPOBAMKEHHS B Cyai nep-
LUIOT iHCTaHUi yNnOBHOBaXkeHUI 3abe3nedyBaT NPOBEAEHHS 1 3aBEPLUEHHS PO3rNsay KpUMiHaNbHOT cnpasm
NPOTAroM PO3yMHOrO CTPOKY (MPUHLMMN KPUMIHANbLHOIO cygoumMHeTBa nepegbadvenunin cT. 28 KIK Ykpainm).
Xoua pe-tope y ct. 321 KIMK YkpaiHu uen MOMEHT He KOHKpeTu3oBaHWW. Ha Haly AymKy, BiOCYTHICTb
y MONOXEHHAX Liel cTaTTi BignoBigHOT BKa3iBKM LiNKOM BUNpaBgaHO MOXHA BiAHECTU OO YMcna 3aKkoHodaB-
ynx nporanuH KK YkpaiHu, Wwo H1Hi noTpebytoTb NepLLIoYeproBOro yCyHeHHs.

KepyBaHHs nepebirom cygoBoro 3acigaHHs nepegbavae, LWo rofloByr4Un CnpssMOBYe CyaoBe chnif-
CTBO Ha 3abe3nevyeHHs1 CTOPOHaM PIBHMX MOXITMBOCTEW BiflbHO, CMOCOOOM, KM BOHW BMOMpatoTb, ane
KM BOOHOYAC He CynepeynTb BUMOraM 3aKoHy, 34iNCHI0BATK CBOI NpaBa, Lo € OAHUM i3 YHKLUiOHANbHUX
0060B’s13KiB rOMOBYIOHOr0O B CyA0BOMY NPOBaXXEHHI NEpPLUOi iHCTaHLT K KEpYyH4Oro CyaA0BMUM 3acigaHHsAM.

[onoByouNi YNTOBHOBaXXEHWUM BXMBATM BCiX HEODOXiAHMX 3axodiB AN AOTPMMaHHS nopsaky B 3ani
CYL0BOrO 3acigaHHsi. BogHoyac Ha ocif, NpucyTHiX y 3ani cygoBoro 3acigaHHs, KpMMiHanbHUIA npouecyarnbs-
HWI 3aKOH nokragae ob6oB'I30K 4OTPMMaHHS NEBHUX NpaBwi: Mig Yac Bxogy A0 3any cygy Ta Buxody cygy
BOHM MOBUHHI BcTaTh. CTOPOHN KPUMIHANBLHOrO MPOBaKEHHS OONUTYIOTb CBIAKIB Ta 3asdBnsOTb Kromno-
TaHHS, No4alTb 3anepeyvyeHHs CToSYM 1 NuLe Nicns HagaHHSA TM CrioBa rofoBYHYMM Y CyA0BOMY 3acigaHHi.
Csigkn, ekcnepTu, cnewianictm falTb MOKa3aHHA CTOAYM Ha Micli, npu3HadyeHomy ans ceigkis. Ocobw,
NPUCYTHI B 3ani, 3aCnyXoBYOTb BUPOK Cyady CTOA4U [7] TOLLO.

BogHouyac BapTO 3a3HauUTW, WO KPUMIHANbHUM npouecyanbHUM 3aKOHOAABCTBOM OMOBYHUUIA
YNOBHOBaXeHWI HagaT 03BN Ha BiAXUNEHHS Bif 3a3Ha4YeHunxX BULLE NpaBun y CyaoBOMY 3acifaHHi. Take
PiLLEHHSsT YXBamneTbCsl HUM, Ba3ytoumnch Ha cyaaicbkomy poscygi. Y KIK Ykpainu, y cT. 3, Wwo npucesiyeHa
BU3HaYEHHIO OCHOBHUX TepMiHIB Kogekcy, Hemae BU3Ha4YeHHs CyaaiBCbKoro poscyay. 3 ornsiiy Ha BkasaHe,
BMHUKae noTpeba 3BepHyTUCSA OO0 HAyKOBOI fiTepaTtypu. Tak, Hanpuknag, BapTa yBarv nosuuist BijomMoro
pocnigHuka AapoHa bapaka [1, ¢. 13—14], akun po3rnagae cyoniBCbKUin PO3CyA K MOBHOBAXEHHS, HagaHe
0co0i, sika Borogie Bnago Bubnpaty Mk ABoma 4u binbLue anstepHaTMBaMu, KOMM KOXHA 3 HUX € 3aKOH-
Hol. HaykoBeLb 3a3Hayae, Wo CyaniBCbKUN po3cyd anpiopi He € Hi eMOLINHUM, Hi pO3yMOBMM CcTaHOM. Ha
Mnoro oymKy, Lie pajLle opuanMyHa yMOBa, 3a siKoi cyaas Mae npaBo pobutu BMGIp i3 AeKiNbKOX BapiaHTiB.
A. bapak BMKOPUCTOBYE A5l MOSICHEHHS LbOro siBULLIA Take MOPIiBHAHHSA: «Lle HauyebTo npaBOBUIA LINAX
NpuBIB 4O PO3J0PIKKS, | Cyaas NOBMHEH, HE MakoYKM ACHOrO Ta TOYHOrO CTaHA4apTy AN KepiBHUUTBA, BUPI-
LWMTK, SKUM LUASIXOM iTh». TOGTO aBTOp Haronowye Ha MOXITMBOCTiI BUOOpPY, a He Ha cBobopi, He3anexHin
Big OyOb-AkuX YnHHMKIB. BiH roBopuTb Npo Te, Wwo po3cya nepegbavac «paglle 30Hy MOXIMBOCTEN, aHixX
NpocTo OAHY noauuitox» [1, c. 15].

HaTtomicTb B. BanHspuyk yBaxae, Lo nig CyaoBMM po3CyaoM Y KpUMiHanbHOMY npoueci HeobxigHo
PO3YMITK 30iACHIOBAHUIN Y perrnaMeHToOBaHOMY 3aKOHOM Mopsaky cneumdivyHuin BuA npaBo3acToCOBYOl
JiSANbHOCTI Cyaly, CYTHICTb SIKOro nonsrae y 3A4inCHeHHi 3 niacTas, BU3Ha4YeHX 3aKOHOM, 3a B4aCHOIO BOJEH0
BMOOPY 3 AEKINbKOX PIBHO3aKOHHMX anbTepHaTUB HanbinbLw eekTUBHOI (Gi€BOT), BUXOOAYM 3 BUSHAYEHMNX
3aKOHOM METU, 3aBAaHb, NPUMHUUMIB KPMMIHANBHOIO NPOBaAXXEHHSA, MOr0 KOHKPETHUX 0BCTaBMH Ta cdop-
MOBaHOI JOKa30BOi 6a3un, a TaKoX KEPYHOUMCb MOparbHO-NPaBOBUMM KaTEropiasMmn crpaBeanmBocTi, 4o6po-
COBICHOCTI, PO3YMHOCTi Ta nponopuiiHocTi [3, c. 239]. Ha Hawy aymky, Hanbinbw Bganuii € nigxig, 3anpo-
noHoBaHun B. BanHsipuykoM. YBaxkaemo, WO came Takui nigxig HeobXigHO B3ATU 3a OCHOBY Y NMPOLECI
pO3pObneHHsA 3akoHOO4ABYOro TNyMadeHHs CyALiBCbKOro po3cydy, NPOMOHYEMO 3aKOHOAABYO 3aKpinuTh
HaBeJeHe BM3HAYeHHs TepMiHa «cyaaiBcbkui poscya» y cT. 3 KINK YkpaiHu 3 He3Ha4YHUM MOro KOpUryBaH-
HAM Ans CNPOLLEHHs PO3yMiHHA B Takin pegakuii: «CyaaiBCbkui poscya — Le pisHOBWMA NPaBO3aCcTOCOB-
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YOI AisNbHOCTI cyay, WO 3A4INCHIOETLCS B perfameHTOBaHOMY 3aKOHOM MOpSAKY Ta NonAarae y 3OiCHEHHI
3 nigcTaB, BU3HAYEHMX 3aKOHOM, BUOOPY 3 AEKINbKOX PiBHO3AKOHHUX ansTepHaTuB HanbinbL edpekTUBHOT
(mieBoi), 3 ornsgay Ha BU3HA4YeHi 3aKOHOM METY, 3aBAaHHSA, MPUHLMMNM KPUMIHANBHOTO MPOBAMKEHHS, NOT0
KOHKpEeTHi 0b6CcTaBuHM Ta cchopmoBaHy A0Ka30By 6a3y, a TakoX Kepytuncb MOparnbHO-NPaBOBMMU KaTero-
pisiMu cnpaBenIMBOCTi, 4OOPOCOBICHOCTI, PO3YMHOCTi Ta NPOMOPLIiNHOCTI».

BogHouyac BapTo BKasaTtu, WO 3ararioMm HOPMU KPMMiHanbHOMO MpoLecyanbHOro 3akoHo4aBCcTBa
MICTATb YMMany KifbKiCTb MOBHOBaX€EHb FOMOBYHOYOro B CYAOBOMY NPOBaXeEHHi MepLloi iHCTaHUil.
OpHak He MOXHa He 3BEPHYTM yBary Ha ix HagMipHy po3nopolleHicTb y TekcTi KINK Ykpaium Ta Hepo-
CTaTHICTb Y KpUMiHaNbHOMY NpoLUEeCi, L0 3yMOBMOE HEOOXiAHICTE BHECEHHSA AEAKUX 3aKOHOL4aBYMX 3MiH.
loeTbcst Hacamnepen Npo HeobXiAHICTb cucTemaTm3alii NMOBHOBaXKEHb FONTIOBYHOYOro B CYy4OBOMY MpO-
BaXXEeHHi nepLlol iHCTaHUil Ta po3WwnpeHHs ix nepeniky. 3okpema, 3a AopevyHe BUAAeTbCA cuctemaTu-
3yBaTV MOBHOBAXEHHS rOMOBYOYOro B CyOBOMY NPOBaXeHHi nepLiol iHcTaHLUiT, Bu3HaumsLum ix y KINK
OKPEMOI cTaTTelo.

Kpim TOro, 3 ornagy Ha €BpoOiHTErpaLlinHuin Kypc Halloi AepXaBW, CborofHi HeobxigHe noganblue
BAOCKOHAmNEHHSA KpPMMIHANbHOrO MpoLEecyanbHOro 3akoHodaBCTBa YKpaiHW B HaMpsIMi Y3roXeHHs Moro
3 €BPOMNENCbKUMM BMMOraMu Ta cTaHgapTamu. Tak, 3aKoHOAaBeLb, 3BaXatoun Ha Te, Lo ANs 3'9CyBaHHS
00CTaBWH, SIKi MalOTb 3HAYEHHS ANsl NPaBUIbHOMO BUPILLEHHST KpMMIHANbLHOI cnpaBu, HeobxigHa akTMBHa
y4yacTb cy6’ekTiB NMpoLecy, WO Hanexarb 40 ABOX NPOTUIEXHMX 3@ 3MICTOM BMKOHYBAHUX HUMU (OYHKLIN
CTOpPiH — 06BUHYBaYeHHS | 3axuUCTy, 3akpinue y KoHCTUTYLT YKpaiHn Sik OgHY 3 OCHOBHUX 3acapj CyAouYMH-
CTBa 3MararnbHiCTb CTOpiH i cBOOOAY B HagaHHI HAMK Cyay CBOIX AOKa3iB i B AOBEAEHHI Nepen cyaoM iXHbOi
nepekoHnumeocTi (M. 3 4. 1 cT. 129). Cyay B UbOMY 3MaraHHi BiaBeaeHa ponb 6e3CTOPOHHBLOro cnocTepiraya,
KA Mae BMKOHYBaTK byHKLUi0 npaBocyansd, 3bepiratoum cBok HeynepemkeHicTb [3, c. 51]. Lia nosuuis
3aKoHOAaBLSI BUOAETLCSA HE 30BCIM BAArow 3 Ornsgy Ha Take.

BignosigHo oo nonoxeHs 4. 1 cT. 47 KIK YkpaiHu, 3axucHuk 3060B’13aHNIA BUKOPUCTOBYBaTU 3acobu
3axucTy, nepegdaveHi umm Kogekcom Ta iHWKMK 3aKoHaMu YKpaiHu, 3 MeTO 3abe3neyeHHst 40TPUMaHHS
npas, cBo60O i 3aKOHHUX iHTEpeCiB NiJo3pOBaHOr0, 06BNUHYBAYEHOro Ta 3’sicyBaHHA 0OCTaBUH, SiKi Crpo-
CTOBYHOTb MiJo3py Yv 0OBMHYBaYEHHS, MOM’SAKLIYIOTb YY1 BUKIOYAKOTh KpMMiHanbHY BignoBiganbHicTb Nigo-
3ptoBaHoOro, 06BUHYyBa4Y€HOro.

LlikaBolo B 4aHOMy KOHTEKCTi BUAAETLCA MpakTvka E€BPOMNENCLKOro cygy 3 npas noauvHu (gani —
€CI). Y ceoin npaktmui €CINJ1 HeogHOPa30BO KOHCTATyBaB MOPYLUEHHS NMpaBa Ha 3axucT y cripaBax,
e 3axucHuk chopmarnbHo ByB NpusHavyeHuin, NPoTe He 3ailNcHIoBaB ePEKTUBHOIO 3axXUCTY, LLIO CTAHOBUIIO
ictoTHe nopyweHHsa Bumor KIK (cnpaBa «ApemeHko npotu YkpaiHuy Big 12 yepBHs 2008 p.[12]).

Kpim Toro, y n. 262 pilueHHs €Bponeiicbkoro cyay 3 npas MioanHN y cnpasi «Heunnopyk i MoHkano
npotn YkpaiHu» Big 21 kBiTHA 2011 p. [10] Cyg Haronocms, WO, X04a MpPaBO KOXHOMO 0OBMHYBa4YeHOro
Y BUMHEHHI 3MOYMHY Ha e(PeKTUBHUIA 3aXMCT, HAAaHUN 3aXUCHUKOM, SKUI, y pasi NoTpedu, Npmu3HadyaeTbCs
oiliinHO, He € abCOMTHMM, BOHO € OfHIE0 3 OCHOBHMX O3HaK CNpaBeanvBoro Cy4oBoro po3rnsay. Bera-
HOBIEHI Mig Yac anensauinHoro nepernsgy o6cTaBuHM CBigYaTh NpPo Te, WO 0OBMHYBaAYEeHUN BiGMOBUBCS
BiJ, 3aXUCHMKa 3 TUX NiACTaB, L0 BOHA, Ha MOro AyMmKy, He 34iicHIoBarna HaneXHuM YMHOM 3axXUCTy MOro
npaB, a 3axMCHUK LUMX 0OCTaBUH He crpocTyBana. To6TO NpM3HAYeHWU 3aXUCHUK YHacCMigOK HeHamnex-
HOrO BMKOHAHHSA CBOIX Mpod)eciiHMx 060B’s3kiB He 3abe3neynB e(peKkTUBHOro 3axmcty 06BMHYBAYEHOrO,
yoro notpebyBanu iHTepecy NpaBocyaas, WO € NOpPYLIEeHHAM M. M. «C» N. 3 cT. 6 MixxHapOogHOI KOHBEHLi
Npo 3axuUCT Mpae NIOAUHN i OCHOBOMONOXHUX cBoboA» [5]. 3a HAasABHOCTI O3HAK «CMMBOSIYHOIO HaJaHHS
nocnyr» 3axvcHukamu, ypaxosytodn npaktuky €CIMJ1y cnpasi «ApemeHko npotun YkpaiHn» Big 12 YyepBHs
2008 p., anensuinHnm cyg yBaxae, Lo Le CTaHOBUIO iCTOTHe nopyLwleHHsa Bumor KIK.

3acnyroBye Ha yBary B JaHOMY KOHTEKCTi TaKOX crnipaBa npoTu XopsarTil: «AABokaT LisiB SK nacus-
HWUIA crnocTepirad y NpoBapKeHHI NPO yTpMMaHHA 0cobu y ncmxiaTpUyHIn nikapHi. A HalioHanbHUA cyf He
3BaXMB Ha BiOCYTHICTb eeKkTMBHOro opnanyHoro npeactasHmuTea. OTxe, Mano micue nopyLeHHst KoH-
BeHLUii». Takoro BUCHOBKY AiMLIOB €Bponencbkuin cya 3 npasB NoavHK y cnpasi «YyTypa npotu Xopsarii»
(3asiBa Ne 55942/15) [11].

KopoTko po3srnsHemo cyTb cnpasu. [paraH YyTypa, nepebyBatoun y cTaHi ncuxiyHoro posnagy, cro-
BECHO MorpoXyeaBs cycigamM. OCKifnbky BiH CTAHOBMB 3arpo3y Ans iHWWX N0AEN, NOro paHille BXe yTpuMy-
Banu B MiKapHi, Cya yxBanviB pilleHHS NpO MOro NOMILLEHHS Mig BapTy Y NCUXiaTpU4HYy YCTaHOBY CTPOKOM
Ha WicTb MicauiB. 3rogomM Gynu npoBeeHi cnyxaHHs i3 NpeacTaBHUKaMK fiKapHi, ep)KaBHOI NPoKypaTypu
N agBoKaTa, i TEpMiH yTpMMaHHs OyB MOLOBXEHUN e Ha OAWH PIK.

Batbko nana [0. YyTypa Big iMeHi cMHa nogas anensuito. BiH cTBepaXKyBas, WO poanHa He mana
KOAHOrO YSABMEHHS MPO Te, WO CMHa MOIMM TpMMaTu B JlikapHi, iMm He Oyno BigOMO NMpo cyaoBe NpoBa-
DKeHHs. Ane ockapXXeHHS ycrixy He marno.

MMicna ymoBHoro 3BinbHeHHs [. YyTypa 3BepHyBca go €CIJ1, ae cnpaBy po3rnsganu nepeBakHO
B YACTVHi NPOAOBXEHHS YTPMMaHHS nifg BapToHo.
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Cyga 3a3HauuB, WO, He3Baxaw4um Ha Te, wo [. YyTypa obpaB agBokaTta B NOYaTKOBOMY CyAOBOMY
npoLieci y KpuMiHanbHi cnpasi, HauioHanbHi Cyau NnpusHadnnm HOBOro aaBokata Angd HagaHHs 6esonnar-
HOT FOpUAUYHOI AOMOMOrM Y NPoBaXXeHHi Npo NpMMYCOBY rocnitanisadito. [lpyroro agsokaTa 3 HeBiJOMMUX
NpVYMH He3abapoM 3aMiHUB IHLINNA.

Llen TpeTin apgBokaT AiSB SIK NAaCMBHWIA cnocTepirad y NpoBaXeHHi LWoao NPOAOBXKEHHS NPUMYCO-
BOro yB’A3HEHHS naHa [. YyTypa: agBokaTt He 3BepTaBcs 40 3asBHMKa abo cyaai nig yac 3ycTpidi B nikapHi
i3 cynaeto, He HamaraBecs 3B’A3aTUCs i3 3asiBHMKOM abo Oro CiM’eto, He NoAaB XOAHMX 3asB Bif, iMeHi kni-
€HTa Mig Yac CriyxaHHsi.

€CTI1J1 3BepHyB yBary Ha Te, WO cyaam byno gobpe BioOMO Npo MacvBHY NO3WLi0 agBokaTa, ane
BOHWM He 3abe3neunnu egekTMBHOrO npeacTaBHUUTBA ocobu. Lle Bigbynoca monpu Te, WO BOHW Marnu
nocuneHun oboB’a30K Harns Ay, agxe MLWNocsa nNpo ocoby 3 0OMEXEHUMU MOXITMBOCTSAMM.

3 ypaxyBaHHsiM Uboro Cya y CtpacOypsi NnocTaHoBMB, L0 HaLiOHaNbHi OpraHn Bragn He BMKOHarmM
npoLecyarnbHi BUMOT1, HEOOXiOHI ANA NPO4OBXEHHSI MPUMYCOBOIO TPUMaHHSA 0cobu B NikapHi, TOMy Marno
Micue nopyLleHHs Y. 1 cT. 5 KoHBeHUii Npo 3ax1cT npas NOAMHM Ta OCHOBONONOXHUX cBobos [11].

Buxoasum 3 BMLIEBUKNAAEHOrO, HA HaLy AyMKY, AOUinbHO 6yno 6 HagaTu ronoByHHOMY KOMIIEKC
KOHTPOMOIYMX NOBHOBaXEHb CTOCOBHO aKTMBHOI NO3uLii 3aXUCTy Ta nepeabaunTtu y cknagi npouecyanb-
HOro CTaTycy rofioBYHOHYOIO Yy KpMMiHanbHOMY NPOBAMKEHHI BigNoOBiAanbHICTb rONOBYHYOro 3a NacuBHOMO
afBokara. Taki 3MiHM cnpuaTMMYTb peanisauii NpuHUMNy «3abesnevyeHHs npaBa Ha 3axucT», nepegodave-
Horo y cT. 20 KIMK Ykpainu.

BucHoBku. OTxe, 3a pesynsratamMy BUBYEHHSI OOKTPUHANbHUX i HOPMATUBHUX AXepen y cTaTTi
HaBeOEeHO HM3KY 3aKOHOAaBYMX NPOMO3ULK, IO, Ha Hally AYMKY, NOTpebyloTe ynpoBagxXeHHs. 3okpema,
3a JouinbHe BBaXaeMO:

1) 3akoHogae4o 3akpinuTn y cT. 321 KIK YkpaiHM NOBHOBaXKEHHS rOMOBYHOYOrO B CyAi NEPLUOi iHCTaHU;ji
3abe3nevyBaTi NPOBEAEHHS 1 3aBEPLUEHHS PO3rMsiAy KpUMiHaNbHOI CnpaBu NPOTATOM PO3YMHOTO CTPOKY;

2) 3akoHoga4o 3akpinutn y cT. 3 KIMK YkpaiHn BU3Ha4YeHHS TepMiHa «CyaAiBCbKUA po3cya» y Takin
penakuii: «Cyaniscbkni po3cyd — Lie pi3HOBMA NpaBO3acTOCOBYOI AIANbHOCTI cyay, WO 34iACHI0ETHCH
B pernameHToBaHOMY 3aKOHOM MOPSAKY Ta Nonsrae y 34iCHEHHI 3 MigcTas, BU3HAa4YEHUX 3aKOHOM, BUGopy
3 [OEKiNbKOX PiBHO3AKOHHWX ansTepHaTuB Hanbinbl edeKTMBHOI (AieBOI), 3 Ornsay Ha BM3HAYeHi 3ako-
HOM METY, 3aBAaHHS, NPUHLUMUMM KPUMIHANBHOIO NPOBaAXXEHHS, MOr0 KOHKPETHI 06CTaBNHM Ta chopMoBaHy
AokasoBy 6a3y, a TakoX KepylunCb MOpPanbHO-NPaBOBUMW KaTeropisiMvM CnpaBeanvBoCTi, 4OOPOCOBICHO-
CTi, PO3YMHOCTi Ta NPONOPLiNHOCTI»;

3) cuctematmsyBaT MOBHOBaXXEHHS TOMIOBYHOYOrO B CYAOBOMY MPOBAKEHHi MepLuoi iHCTaHUii,
Bu3HaumBLy ix y KMNK okpemoto craTTeto;

4) po3WMPUTU KONO NpOLIECyanbHUX MOBHOBAXXEHb FOMIOBYHOYOrO B CYLOBOMY NPOBaXEHHI nepLuoi
iHCTaHL,T LUNSAXOM OOMOBHEHHS iX 3aKOHOOABYOro nepeniky KOMMIEKCOM KOHTPOSIOKYMX MOBHOBAXEHb
CTOCOBHO aKTMBHOI MO3uLii 3axucTty, nepeabayntu y cknagi npouecyanbHoro craTycy rofloByr4Ooro y Kpu-
MiHarIbHOMY NPOBaPKEHHI Bi4MNOBIAANbHICTb rOSIOBYHOYOro 3a NacMBHOMO agBokara.

BapTo Takox 3a3HauMTu, WO NpaBOBe peryroBaHHA MOBHOBaXXEHb rONOBYHOYOro B CYAOBOMY Mpo-
Ba/PKEHHI nepLloi iHCTaHLii noTpebye NMoganbLIOro HayKOBOMO BUBYEHHSI 3 METOK BUSIBIIEHHS HEOOMIKiB
Ta WNAXIB YOOCKOHANEHHS.

Lambutska T. Limits of authority of presiding judge as a head of court proceedings in the first
instance court through criminal procedural legislation

The article is devoted to limits of authority of presiding judge as a manager in the court of first
instance through criminal procedural legislation. The scientific-legal analysis of the current normative-legal
acts and scientific-theoretical sources on this issue is carried out. It is established that neither the law nor
the legal doctrine defines the term “authority of the presiding judge in the trial at first instance”.

According to the results of the study of doctrinal and normative sources, the author’s interpretation
of the powers of the presiding judge in the court proceedings at first instance is formed under the proposition
to understand the powers of the presiding judge, enshrined in the criminal procedure of the presiding officer
city, city or city district court, which includes preparatory court proceedings, court proceedings and decisions
and pronouncement of the judgment.

The powers of the chairman of the text of the Criminal Procedure Code of Ukraine were found to
be too dispersed and the list was insufficient. The need to systematize and expand the list of powers
of the presiding judge at first instance is emphasized. In particular, it is proposed to systematize the powers
of the presiding judge in the trial at first instance by defining them in the Criminal Procedure Code as
a separate article.
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It is proposed to give the presiding judge a set of supervisory powers regarding the active position

of defense and to prescribe the presiding judge’s responsibility for the passive lawyer as part of the procedural
status of the presiding judge in criminal proceedings. The feasibility of such innovations is illustrated by
the case-law of the European Court of Human Rights.

Key words: presiding powers, court proceedings, court of first instance, Criminal Procedure Code

of Ukraine, European Court of Human Rights.
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